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esidents of Chicago's Streeterville neighborhood certainly cannot forget the recent financial crisis thanks to a gaping hole in their midst. 1 That hole is to be the * Assistant Professor of Law, Southern Illinois University School of Law. J.D., Northwestern University School of Law. Member of the Illinois bar and Certified Public Accountant in Illinois. The author thanks the attendees at the 2013 annual conference of the Central States Law Schools Association, in particular, Melissa Lonegrass, Eric Chaffee, and Deidre' Keller, for their insightful comments and suggestions. The author also extends her gratitude to Tania Linares Garcia, Southern Illinois University School of Law, class of 2015, who provided invaluable research assistance throughout the development of this article. The author additionally thanks Mark Camero for his love, patience, and support as well as his constructive criticism and astute feedback. naturally travelled over the Atlantic Ocean into American contract law. 9 Both English and American courts adhered strictly to this principle until the early seventeenth century when they began to excuse parties from a contract when performance became impossible due to death. 10 Over the next two centuries, courts only marginally expanded the excuse to include any circumstance rendering performance truly impossible. 11 When the National Conference of Commissioners on Uniform State Laws (the "Commissioners") recommended the adoption of the Uniform Sales Act (the "USA") in 1906, 12 the USA only provided for excuse due to absolute impossibility. 13 However, contractual excuse made an about-face in Mineral Park Land Co. v. Howard 14 in 1916, when the court broadened the legal definition of impossibility to include not only those actions that a party literally could not perform, but also those actions that were impracticable for a party to 9 Walter, supra note 8, at 225; see, e.g., Phillips v. Stevens, 16 Mass. 238, 240-41 (1819); Fowler v. Bott, 6 Mass. 63, 66 (1809) . 10 The Harriman and Beebe noted the distinction between true impossibility and mere impracticability. The Harriman, 76 U.S. at 172 ("If a condition be to do a thing which is impossible, as to go from London to Rome in three hours, it is void; but if it be to do a thing which is only improbable or absurd, or that a thing shall happen which is beyond the reach of human power, as that it will rain to-morrow, the contract will be upheld and enforced."); Beebe, 19 Wend. at 502 ("[I]f the covenant be within the range of possibility, however absurd or improbable the idea of the execution of it may be, it will be upheld. . . . To bring the case within the rule of dispensation, it must appear that the thing to be done cannot by any means be accomplished; for, if it is only improbably, or out of the power of the obligor, it is not in law deemed impossible."). 12 William E. McCurdy, Uniformity and a Proposed Federal Sales Act, 26 VA. L. REV. 572, 574 (1940) . 13 Marianne M. Jennings, Commercial Impracticability -Does It Really Exist?, 2 WHITTIER L. REV. 241, 245 (1980) ; Michael A. Schmitt & Bruce A. Wollschlager, Section 2-615 "Commercial Impracticability": Making the Impracticable Practicable, 81 COM. L.J. 9, 9 (1976) . 14 4 perform due to an unreasonable and excessive cost. 15 Thus, the excuse of commercial impracticability was born. 16 Although the relatively new excuse of commercial impracticability appeared in the Restatement (First) of Contracts in 1932, 17 courts seldom permitted excuse from a contract due to commercial impracticability. 18 Much of this reluctance stemmed from the theory that courts should protect the sanctity of contracts, and avoid interfering with the agreement of the parties. 19 Additionally, courts believed a party's ability to rely on the terms of a contract is important to economic stability, as a party would pause to enter into a contract if she knew the court could rescind it. 20 Hoping to make commercial impracticability more available, the Commissioners drafting Article 2 of the Uniform Commercial Code (the "UCC"), to replace the USA, added the excuse of commercial impracticability to the 1943 draft. 21 After the section underwent 15 Id. at 460 ("A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost.") (citation omitted). 16 Sheldon W. Halpern, Application of the Doctrine of Commercial Impracticability: Searching for 'The Wisdom of Solomon', 135 U. PA. L. REV. 1123, 1132-33 (1987) . 17 RESTATEMENT (FIRST) OF CONTRACTS § 457 (1932) ("[W]here, after the formation of a contract, facts that a promisor had no reason to anticipate, and for the occurrence of which he is not in contributory fault, render performance of the promise impossible, the duty of the promisor is discharged."). On first glance, section 457 only excuses a party due to impossibility, but section 454 defines impossibility to include impracticability. Id. § 454 ("[I]mpossibility means not only strict impossibility but impracticability because of extreme and unreasonable difficult, expense, injury or loss."). 18 REV. 203, 218 (1979) . 20 Classen, supra note 19, at 405. 21 Stephen G. York, Re: The Impracticability Doctrine of the U.C.C., 29 DUQ. L. REV. 221, 251-52 (1991); Hawkland, supra note 18, at 77; Wallach, supra note 19, at 203. 5 minor changes during the drafting process, the section on commercial impracticability has remained the same since the promulgation of the UCC in 1950. 22 Section 2-615 reads, in part:
Except so far as a seller may have assumed a greater obligation . . .
(a) Delay in delivery or non-delivery in whole or in part by a seller . . . is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made . . . . 23 When the American Law Institute updated the Restatement of Contracts in 1981, 24 it included a revision of the section on commercial impracticability. 25 Taking a cue from section 2-615(a), section 261 of the Restatement (Second) of Contracts (the "Restatement") states:
Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary. 26 22 Wladis, supra note 18, at 566. 23 U.C.C. § 2-615 (2013). 24 Publications Catalog: Restatement Second, Contracts, AMERICAN LAW INSTITUTE, http://www.ali.org/index.cfm?fuseaction=publications.ppage&node_id=29 (last visited Oct. 11 2013, 2:15 PM) ("Restatement Second, Contracts, constitutes a thorough revision and updating of the original 1932 Restatement. It embodies additions inspired by the Uniform Commercial Code and improves the black-letter formulations by altering the order or scope of topics to enhance clarity or reduce redundancy."). 25 RESTATEMENT (SECOND) OF CONTRACTS § 261 (1981) . 26 RESTATEMENT (SECOND) OF CONTRACTS § 261 (1981) . For a thorough discussion regarding the changes on commercial impracticability from the Restatement (First) of Contracts to the Restatement (Second) of Contracts, see 6 Regardless of whether section 2-615 or the common law applies, courts generally require some variation of the following elements: (1) an event occurred making performance impracticable; (2) the nonoccurrence of that event must have been a basic assumption on which the parties formed the contract; (3) the event was not caused by the party seeking excuse; and (4) the risk of the event occurring was not allocated to the party seeking excuse. 27 Despite the hope that section 2-615 and section 261 would lead to wide acceptance of commercial impracticability both under Article 2 and the common law, courts continue to rarely excuse a party under the doctrine of commercial impracticability. 28 Even more rare, are judicial decisions discussing commercial impracticability in any meaningful way. 29 The few cases that do discuss it developed muddled and inconsistent rules, leading to an unpredictable and confusing doctrine that fails to serve its intended purpose.
Accordingly, this article comprehensively analyzes commercial impracticability, revealing its many faults. It then provides a recommendation to simplify and unify the interpretation and application of the doctrine across contract law.
Part I presents examples of commercial impracticability that demonstrate the current judicial interpretation and application across jurisdictions, which almost always disfavor excuse due to commercial impracticability.
Part II presents the various faults associated with the current construction and application of commercial impracticability. First, the vague and incongruent language of Article 2 and the Restatements results in inconsistent judicial decisions and, therefore, uncertainty surrounding the application of commercial impracticability.
Second, the generally accepted use of foreseeability as a key inquiry is unfounded, as neither Article 2 nor the Restatements require an event to be unforeseeable in order to Deborah 
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seek excuse under commercial impracticability.
Even if foreseeability were included in Article 2 or the Restatements, such inclusion would be improper. The failure to allocate a foreseeable risk does not mean the parties meant to allocate that risk to the obligor; the parties may not have actually foreseen the foreseeable event or were unable to agree upon risk placement due to time, money, or disagreement. Behavioral economics concepts such as bounded rationality, confirmation bias, and hindsight bias also demonstrate that the emphasis on foreseeability is misguided and unworkable.
Third, the narrow construct of commercial impracticability flouts the intent of the drafters of both Article 2 and the Restatements, who intended a liberal interpretation and application.
Part III presents and critiques previous recommendations for improvement to commercial impracticability, focusing on two of the most common: the superior risk bearer test and judicial loss allocation.
While these proposals arguably may improve commercial impracticability, they fail to address the root issues related to its construction and inconsistent application.
Part IV recommends a complete revision of commercial impracticability, by providing suggested language and the justifications for the revision based on law, policy, and practice.
I. IMPRACTICABILITY IN PRACTICE
Most commercial impracticability cases correlate to some significant national or international economic crisis, and almost always decline to permit excuse under commercial impracticability. 30 The first set of decisions arose from the closure of the Suez Canal. 31 companies who entered into contracts prior to the closure encountered financial hardship as a result of the closure; changing their route from the Suez Canal to the Cape of Good Hope unexpectedly added thousands of miles and, thus, thousands of dollars to the cost. 33 Many of these shipping companies sought excuse from their performance obligations under commercial impracticability. 34 Despite the added distance and expenditure, courts refused to excuse these shippers from their obligations. 35 Because of the political climate in the Middle East, parties with business interests in the area knew the Suez Canal could be affected negatively. 36 This foreseeability, along with the availability of alternative shipping routes, prevented the shippers from excuse under commercial impracticability. 37 The second round of substantial judicial discussion regarding commercial impracticability arose as a result of the oil crisis of the 1970s. 38 9 the exportation of crude oil to countries "sympathetic to Israel." 39 After OPEC lifted the embargo, it increased the price of crude oil by 400 percent over a four-month period. 40 The embargo followed by the sharp inflation led to a shortage of oil, and exorbitant prices for what oil was available. 41 Like the Suez Canal cases, courts found the oil crisis foreseeable due to the constant interference with the trade of oil, and refused to excuse parties affected by the shortage and high prices from their contractual obligations. 42 The most recent set of decisions involving commercial impracticability stemmed from the recent global financial and credit crisis. 43ahr Like the developer of the Chicago Spire, individuals and organizations sought excuse from their contractual obligations due to commercial impracticability, arguing that the global financial and credit crisis prevented payment as required under their contracts. 44 Courts resoundingly rejected the defense because fluctuations in market conditions or the financial viability of a party are events expressly excluded by both sections 2-615 and 261. 45 39 For a discussion of the global financial and credit crisis, see Financial Crisis: Crash Course, supra note 1; Baily et al., supra note 1. 44 Supra note 25 45 E.g., Great Lakes Gas Transmission Ltd. P'ship, 871 F. Supp. 2d at 858; Howard Johnson Int'l, Inc., 2012 WL 5199634 at *3; Bank of Am., N.A. v. Shelbourne Dev. Group, Inc., No. 09C4963, 2011 WL 829390, at *4-5 (N.D. Ill. Mar. 3, 2011); Twin Holdings of Del. LLC, 26 Misc. 3d at *5-6. Both section 2-615 and section 261 contain comments that expressly prohibit a commercial impracticability defense for market conditions. U.C.C. § 2-615 cmt. 4 (2013) ("Neither is a rise or a collapse in the market in itself a justification, for that is exactly the type of business risk which business contracts made at fixed prices are intended to cover."); RESTATEMENT (SECOND) OF CONTRACTS § 261 cmt. b (1981) ("The continuation of existing market conditions and of the financial situations of 10 II.
IMPRACTICABLE COMMERCIAL IMPRACTICABILITY Commercial impracticability arose out of the necessity for excuse from contractual obligations, in order to achieve the underlying purpose of the contract and to achieve fairness. Despite these noble objectives, commercial impracticability developed into a narrowly applied, unpredictable doctrine based on vague and inconsistent language. The requirement that the supervening event was unforeseeable is unfounded statutorily, theoretically, and practically. Neither Article 2 nor the Restatement refers to foreseeability, and neither precludes excuse under commercial impracticability due to the foreseeability of the supervening event. Nevertheless, the inquiry into foreseeability is fraught with incorrect assumptions about how parties allocate risks, failing to account for the circumstances surrounding the contract formation and the effect of human psychology on risk assessment and allocation.
A. Linguistic Impracticability
The drafters of both Article 2 and the Restatement purposely omitted a definition of "impracticable," leaving the task to the courts. 46 Unfortunately, judges have defined "impracticable" with equally vague terms such as "commercial senselessness" 47 and "excessive and unreasonable cost," 48 creating inconsistency and uncertainty as to what constitutes impracticability. 49 Although the parties are ordinarily not such assumptions, so that mere market shifts or financial ability do not usually effect discharge."). 46 U.C.C. § 2-615 cmt. 2 (2013) ("The present section deliberately refrains from any effort at an exhaustive expression of contingencies."); RESTATEMENT (SECOND) OF CONTRACTS § 261 cmt. a (1981) ("But, like Uniform Commercial Code § 2-615(a), this Section states a principle broadly applicable to all types of impracticability."); Daniel T. Ostas 11 courts indicate that unprofitability or financial burden is insufficient for excuse, 50 no quantitative standards exist to understand when unprofitability becomes impracticability. 51 Anything less than 100 percent cost increase appears almost conclusively insufficient, 52 but, beyond that, courts vary wildly as to what is sufficient. 53 Additionally, the UCC version of commercial impracticability, section 2-615, only references the seller, 54 thus, technically rendering commercial impracticability unavailable to buyers. 55 However, Comment 9 suggests that commercial impracticability may be available to buyers as well. 56 
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drafted section 2-615 in this manner given the uncertainty of the common law at that time regarding a buyer's ability to invoke commercial impracticability. 57 Regardless of the rationale, this linguistic conflict has led to a split among courts as to whether a buyer may claim commercial impracticability as an excuse to performance. 58 Some courts only look to the language of section 2-615 to prevent a buyer's excuse under commercial impracticability, 59 while others read the section in conjunction with the Official Comments to allow a buyer to seek excuse under commercial impracticability. 60 The Mississippi legislature recognized this inconsistency and revised section 2-615 to expressly include buyers. 61 Interestingly, the Permanent Editorial Board (the "PEB") for the UCC criticized this revision. 62 Without providing examples or even hypotheticals, the PEB quickly dismissed the addition, stating that including buyers in section 2-615 could result in "excuse in inappropriate cases." 63 This concern is unfounded as it merely gives a buyer the opportunity to seek excuse under commercial impracticability; the buyer still must meet the requirements of section 2-615. 64 
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The failure to define "impracticable," and the conflict over whether a buyer is allowed excuse due to commercial impracticability, results in an inconsistent application of commercial impracticability. Inconsistent application creates unpredictability, which often leads parties to spend additional time and money during the contracting phase to eliminate the unpredictability. 65 Moreover, vague and incongruent provisions are in opposition to the stated objective of the UCC, which is "to simplify, clarify, and modernize the law governing commercial transactions." 66
B. Unforeseen Impracticability
A key judicial inquiry in the evaluation of commercial impracticability is whether the event was foreseeable at the time of contracting. 67 The focus on foreseeability stems from the theory that a party would, or should, protect itself from a foreseeable event by adjusting the contract price or obtaining insurance to cover the risk of the event's occurrence. 68 This fixation with foreseeability as the crux of commercial impracticability is unwarranted and inappropriate.
First, the foreseeability test is not derived from the language of section 2-615 or Restatement section 261. 69 Neither section expressly or implicitly requires, or even suggests, that the event be unforeseeable in order for a party to seek excuse under commercial impracticability. 70 14 Indeed, the Comments to section 261 expressly reject foreseeability as a conclusive element of commercial impracticability. 71 Courts applying section 2-615 often point to Comment 1 of section 2-615 to justify the use of foreseeability, 72 which states: "This section excuses a seller…where his performance had become commercially impracticable because of unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting." 73 However, a distinct difference exists between "unforeseen," which is utilized in Comment 1 to section 2-615, and "unforeseeable," which is utilized by courts. 74 Unforeseen means that the parties did not actually anticipate the event, while unforeseeable means the event was not capable of being anticipated. 75 Comment 1 hints at this distinction by its language "not within the contemplation of the parties at the time of contact." 76 Using foreseeable and not foreseen significantly matters. Rather than inquire into whether the parties actually anticipated the event, courts incorrectly look to whether the parties should have anticipated the event. 77 Given the continuous economic fluctuations, political disruptions, and natural disasters of today's world, most every event is foreseeable, but not necessarily foreseen, virtually eliminating the application of commercial impracticability. 78 The second flaw of the foreseeability test stems from the underlying rationale that contracts generally allocate foreseeable 71 RESTATEMENT (SECOND) OF CONTRACTS § 261 cmt. b ("The fact that the event was foreseeable, or even foreseen, does not necessarily compel a conclusion that its occurrence was not a basic assumption."). 72 75 Classen, supra note 19, at 407-08; OXFORD DICTIONARY, "Unforeseen" vs. "Unforeseeable", www.oxforddictionaries.com (last visited April 2, 2014) (defining unforeseen as "not anticipated or predicted" while unforeseeable defined as "not able to be anticipated or predicted."). 76 
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risks of performance to the obligor; 79 thus, if an event were foreseeable, the parties would have allocated the risk to the obligor. 80 Failure to allocate a foreseeable risk does not necessarily lead to the conclusion that the parties would have allocated that risk to the obligor. 81 The lack of risk allocation could be due to numerous facts, including that the parties did not foresee the foreseeable risk or the parties' inability to reach an agreement due to time, cost or bargaining power. 82 Behavioral economics also may explain why parties have not allocated a foreseeable risk. A relatively young field of study, behavioral economics evaluates the effect of human psychology on economic theory "to improve the predictive power of…economics by building in more realistic accounts of actors' behavior" 83 than neoclassical economics. 84 A fundamental theory within behavioral economics is bounded rationality. 85 Developed by Nobel Prize winning psychologist and economist Herbert Simon, bounded rationality provides that individuals possess limited cognitive resources to process relevant 79 E.g., Lloyd v . Murphy, 153 P.2d 47, 50 (Cal. 1944) ("The purpose of a contract is to place the risk of performance upon the promisor."). 80 Waldinger Corp., 775 F.2d at 786; Classen, supra note 19, at 409; Duesenberg, supra note 40, at 43; Elofson, supra note 68, at 4; York, supra note 21, at 231. 81 Transatlantic Fin. Corp., 363 F.2d at 318 ("Foreseeability or even recognition of a risk does not necessarily prove its allocation."); see Hurst, supra note 70, at 567. 82 Contractual Flexibility, supra note 70, at 1040; Elofson, supra note 68, at 5; Richard E. Speidel, Court-Imposed Price Adjustments Under Long-Term Supply Contracts, 76 NW. U. L. REV. 369, 373 (1981) [hereinafter Court-Imposed Price Adjustments]; Walt, supra note 46; York, supra note 21, at 231; see Speidel, supra note 49, at 242. The drafters of the Restatements even acknowledge that "foreseeable" and "foreseen" do not lead to the conclusion that the parties meant for the risk of the event's occurrence to remain with the promisor. RESTATEMENT (SECOND) OF CONTRACTS § 261 cmt. c (1981) ("Factors such as the practical difficulty of reaching agreement on the myriad of conceivable terms of a complex agreement may excuse a failure to deal with improbably contingencies."). 83 85 Wright, supra note 8, at 2200-01.
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information and make decisions. 86 These cognitive limitations result in various behavioral biases during the decision-making process, including confirmation bias, over-optimism, and hindsight bias. 87 These biases likely contribute to the failure to allocate a foreseeable risk by limiting parties' ability to accurately assess the probability of a foreseeable risk occurring. 88 Confirmation bias provides that an individual only seeks information that supports a favored result. 89 People unwittingly seek evidence to support their position, or avoid evidence that counters their position. 90 They avoid information and activities that do not support their choice. 91 In the context of risk allocation, confirmation bias often prevents an individual from changing their initial risk assessment. 92 Despite new evidence that informs a risk assessment, confirmation bias suggests individuals ignore that evidence, and, therefore, fail to protect themselves in the event the risk occurs. 93 Over-optimism likewise hinders individuals' risk assessment. ahr Even when a risk is foreseeable, individuals often are quixotically optimistic about the probability of a negative event affecting them. 94 Although they know the potential risks associated with the contract, individuals believe that the worst-case scenario will not happen to them, and thus fail to protect themselves within the contract or through other risk management techniques. 95 
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The third issue with the foreseeability test also stems from behavioral economics. Hindsight bias indicates that events seem more foreseeable ex post than ex ante. 96 When individuals recall the past, their memory is inadvertently clouded with events and knowledge that occurred subsequent to that past. 97 Because hindsight bias limits an individual's ability to accurately recall what she knew at a particular moment, an inquiry into what was foreseeable at that moment may not produce accurate results. 98 In experiments conducted by noted psychologist Baruch Fischhoff, subjects consistently recalled giving higher probabilities to events that occurred than they did initially. 99 Even more telling is that these subjects were unaware of this hindsight bias. 100 In the context of commercial impracticability, judges generally consider the event foreseeable first, and then seek evidence to prove otherwise. 101 Because of hindsight bias, it is difficult to provide evidence that the event was not foreseeable. 102 98 Hurst, supra note 70, at 568; Wallach, supra note 19, at 215; Walter, supra note 8, at 239; see Evolving Judgments, supra note 93, at 127; Wright, supra note 8, at 2211. 99 Evolving Judgments, supra note 96, at 288, 292, 297. In one experiment, Professor Fischhoff randomly assigned subjects to one of two groups. Id. at 289. The first group received a brief description of a historical event and a list of four possible outcomes. Id. The second group received the same description and list but also told which outcome came to fruition. Id. The second group consistently assigned a higher probability of occurrence to the outcome they knew occurred. Id 
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The emphasis on foreseeability is arguably the biggest defect with commercial impracticability. Regardless of its lack of a linguistic basis, foreseeability simply is not indicative of how parties allocate the risk of a supervening event. 104 Even if it were indicative, hindsight bias limits the ability to accurately determine the foreseeability of an event once the parties and the court know the outcome. 105
C. Unintentional Impracticability
Professor Karl Llewellyn, the lead drafter of UCC Article 2, intended Article 2 as a practical approach to commercial law. 106 In the context of section 2-615, he utilized the term "commercial impracticability" rather than the traditional term of "impossibility" in order to broaden the application of excuse due to commercial impracticability. 107 This intent to broaden the availability of commercial impracticability is evident both in the language of section 2-615 and its Official Comments. 108 For example, Comment 3 specifically 104 Wright, supra note 8, at 2207-08. 105 Id. at 2205-06. 106 Hawkland, supra note 18, at 77; York, supra note 21, at 235-36, 252; see Jennings, supra note 13, at 246. Professor Llewellyn, who is often dubbed the "Father of the UCC," greatly influenced the development of commercial law in the mid-twentieth century. To learn more about Professor Llewellyn and his impact, 107 Nakazato, supra note 62, at 533; see Jennings, supra note 13, at 246; Conneely & Murphy, supra note 63, at 171. 108 Nora Springs Coop. Co., 247 N.W.2d at 748; Black, supra note 55, at 249; Duesenberg, supra note 40, at 1101. Professor Llewellyn intended each UCC section to express its purpose within its language in order to promote uniform judicial application. York, supra note 21, at 239. 19 contrasts commercial impracticability from impossibility and frustration of performance, while Comment 6 permits judges to "use equitable principles in furtherance of commercial standards and good faith." 109 These excerpts suggest that the Commissioners viewed commercial impracticability more broadly than the common law. 110 Professor Llewellyn's private notes confirm the intent to liberalize commercial impracticability. 111 Discussing a proposed revision to the USA, which was inserted verbatim into a draft of Article 2, Professor Llewellyn notes the goal of the commercial impracticability provision was to broaden the current availability of commercial impracticability. 112 Professor Llewellyn believed the widespread use of force majeure clauses in contracts demonstrated that most parties presume excuse when performance becomes commercially impracticable due to certain supervening circumstances. 113 The drafters of section 261 likewise anticipated a broader application of commercial impracticability under the Restatements. Not only is section 261 based largely on section 2-615, comment a expressly relays the intent to liberalize the application: "[L]ike Uniform Commercial Code § 2-615(a), this Section states a principle broadly applicable to all types of impracticability." 114 Despite evidence to broaden commercial impracticability in both Article 2 and the Restatements, the current judicial interpretation and application of commercial impracticability contravenes the intent of the Commissioners. 115 Courts continue to apply commercial 20 impracticability narrowly, 116 and the few courts that attempt to broaden in accordance with the intent of sections 2-615 and 261 are criticized heavily. 117 
III. IMPRACTICABLE SOLUTIONS
A number of scholars have suggested alternatives to commercial impracticability, ranging from minor revisions to a complete overhaul. 118 Although many of these recommendations arguably improve the current scheme, most only address specific concerns rather than improve the doctrine comprehensively or create new concerns. 119 Two of the most referenced and analyzed recommendations are the superior risk bearer test and judicial loss allocation. 120
A. Superior Risk Bearer Test 121
A primary function of a contract is to allocate the inherent risks of the transaction among the parties. 122 When the parties fail to allocate a particular risk, contract law provide default terms that do 21 so for them. 123 According to Professor Richard Posner and Andrew Rosenfield, these default terms should achieve economic efficiency (i.e. maximize the value of the transaction and reduce transaction costs) by providing the terms the parties likely would have negotiated. 124 In the context of commercial impracticability, Posner and Rosenfield argue that economic efficiency occurs when the risk of an event is allocated to the party with the lowest cost of appraising and either preventing or minimizing risks associated with a supervening event. 125 In other words, the risk of a supervening event should fall upon the superior risk bearer. 126 To determine which party is the superior risk bearer, courts would examine who had (1) knowledge of the risk, (2) knowledge of the possible magnitude of the risk, (3) knowledge of the probability of the risk materializing, and (4) the ability and cost to minimize the risk or its loss through self-insurance, an insurance policy, or other diversification. 127 Generally, the obligor is the superior risk bearer under these elements, because it usually is in the better position to understand the risks of performing under the contract, and, therefore, in the better position to prevent or minimize the risk. 128 The obligee becomes the superior risk bearer only when the obligee could have insured against the risk at a lower cost. 129 Economics professor Christopher Bruce agrees with Posner and Rosenfield's superior risk bearer test but offers a number of improvements. 130 First, the evaluation of which party is the superior risk bearer should include an assessment of damage mitigation. 131 In particular, the availability of discharge under commercial impracticability should depend upon each party's attempt to mitigate damages and the results of those attempts. 132 
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Bruce suggests a decreased emphasis on the ability of the more knowledgeable party to obtain insurance at a lower cost, because the more knowledgeable party often will circumvent this rule due to an increased bargaining position and shift the burden to the lessinformed party. 133 Even with Professor Bruce's refinements, the superior risk bearer test is inadequate to remedy the defects of commercial impracticability. The fundamental assumption that parties allocate risks efficiently is incorrect. 134 First, parties generally do not allocate risk to the party with the best information. 135 Indeed, as Professor Bruce himself points out, the parties with better information possess greater bargaining power, which enables them to negotiate the risk away to the other party. 136 This asymmetric information instead leads to inefficiencies due to increased negotiation costs and the obligor's failure to insure. 137 Second, parties may not allocate risks efficiently due to industry customs, confirmation bias, over-optimism, or willingness to accept a loss in the short term with the hope it will achieve a large profit in future contracts. 138 Moreover, the superior risk bearer test fails to examine whether the party who could have insured against the loss through selfinsurance, an insurance policy, or other diversification actually did so. 139 That party may have assumed (incorrectly) that the other party was the cheaper insurer 140 or had knowledge that the other party actually obtained insurance despite not being the more efficient insurer. Furthermore, insurance, while not impossible to obtain, is often unworkable due to the difficulty to calculate statistically these uncommon, supervening events without sufficient actuarial data. 141 Irrespective of these fundamental defects, the application of the superior risk bearer test is unworkable. Information and insurance 23 costs are often similar for both parties, making the determination of the cheaper insurer irresolvable, a defect which Posner and Rosenfield acknowledge. 142 Other relevant factors such as the party best able to estimate the probability of the supervening event and the best party able to estimate the event's resulting loss often result in conflicting conclusions as to which party is the superior risk bearer. 143 Moreover, ascertaining which party was able to minimize the risk or insure against it creates an administrative nightmare. 144 Given the nature of the information necessary to determine the superior risk bearer, determining and collecting the relevant information is difficult, time-consuming, and subject to hindsight bias. 145 Furthermore, the superior risk bearer test suffers from hindsight bias much the same way as the current construct of commercial impracticability, because the court is examining who could have insured or minimized the risk more efficiently in hindsight and with greater information than the parties had at the moment of contract formation. 146
B. Loss Allocation
If a court holds that performance is commercially impracticable, then the remedy is to excuse the obligor from the performance required under the contract. 147 Otherwise, the obligor must perform 24 and absorb the entire resulting loss. 148 The consequence of this framework is that commercial impracticability is an all-or-nothing doctrine; either the obligor is fully liable or it is fully free of its obligations. 149 Under the current construct of commercial impracticability, the obligor almost always absorbs the entire loss. 150 To alleviate this harsh effect of commercial impracticability, some scholars recommend that, rather than place the entire burden on just one party, both parties share the loss. 151 In addition to creating a fairer result for all parties, this remedial scheme helps to preserve any long-term contractual relationship. 152 Moreover, the possibility of judicial loss allocation may incentivize parties to settle out of court in order to achieve greater control over the allocation. 153 One approach to loss allocation is for the parties to split the loss equally. 154 Professor Jeffrey Harrison supports this approach, citing both legal and moral foundation based on the view of a contract as a moral partnership. 155 Because the parties in both contracts and partnerships create the relationship for their mutual benefit, Professor Harrison considers contracts as "quasi-partnership." 156 Accordingly, just as partners share losses equally absent agreement, the parties to a contract likewise should share losses equally absent agreement. 157 Moreover, Professor Harrison argues that an equal split results in the fair and moral result as neither party agreed to bear the entire loss of an unexpected event. 158 and Equitable Adjustment, 47 MO. L. REV. 79, 80 (1982); see Trakman, supra note 78, at 485. 148 153 Reeder, supra note 149, at 1090. 154 Harrison, supra note 151, at 592-601. 155 Id. at 575, 592-601. 156 Id. at 592-95. 157 Id. 158 Id. at 601.
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Because an equal split may result in just as unfair a division of loss as the current remedial scheme, many scholars instead suggest a proportionate, judicial loss allocation. 159 To assist the judge in determining the allocation, the parties would present evidence such as the nature of the risk, the ability to mitigate the risk, the ability to withstand the loss, and the effect of the allocation on consumer interests. 160 Only one case utilized proportionate loss allocation upon a finding of commercial impracticability: Aluminum Co. of America vs. Essex Group, Inc. 161 In ALCOA, the parties entered into a Molten Metal Agreement in which ALCOA would convert aluminum supplied by Essex into molten aluminum which Essex would then process into aluminum wire. 162 The long-term agreement contained a price escalation clause based, in part, on the Wholesale Price Index -Industrial Commodities ("WPI"). 163 Historically, the WPI closely mirrored ALCOA's non-labor costs. 164 However, due to an oil embargo and pollution control measures, ALCOA's electricity costs skyrocketed and substantially deviated from the WPI. 165 ALCOA filed suit asking the court to modify the agreement due to commercial impracticability. 166 Judge Teitlebaum held that ALCOA's performance was commercially impracticable given that ALCOA would lose $60 million over the life of the contract and, although an unnecessary requirement, that the substantial deviation from the WPI was unforeseeable. 167 Rather than excuse ALCOA from performance, Judge Teitlebaum chose to reform the agreement in order to "better preserve the purposes and expectations of the parties" and "avoid injustice in this case." 168 The parties agreed that, should the court find commercial impracticability applicable, the appropriate loss allocation was to 26 reform the contract to the ceiling price set forth in the agreement. 169 Nonetheless, Judge Teitlebaum created his own allocation to ensure that ALCOA would not receive a windfall as a result of the modification, which was the lesser of (i) the ceiling price set forth in the agreement, or (ii) the greater of the price calculated using the original escalation clause or the price which provides ALCOA a profit of one cent per pound. 170 Although ALCOA's proportionate loss allocation is supported by the comments to section 2-615, which allow courts to "use equitable principles in furtherance of commercial standards and good faith," 171 it is an unrealistic remedial framework. First, gathering the necessary information is administratively difficult and costly. 172 The ALCOA trial, for example, lasted five weeks and comprised over 2000 pages of testimony. 173 With the overloaded and underfunded federal and state court system, 174 the time and costs of a proportionate loss allocation are simply unworkable for the court system.
Second, because it relies heavily on each case's facts and circumstances, a proportionate loss allocation would vary for each case, creating uncertainty in contracting. 175 Certainty and finality 27 are important objectives of contract law given the role that contracts play in the global commercial environment. 176 Also, uncertainty causes parties to spend more in transaction costs negotiating and drafting the agreement in order to help minimize that uncertainty. 177 Finally, inherent in a loss allocation approach is that a judge is rewriting the contract for the parties whether or not they agree with the revised terms. 178 American law recognizes that competent adults are free to contract with whom they choose, over which matters they choose, and under which terms they choose, provided such contract is not regarding an illegal subject matter. 179 This freedom of contract is a fundamental principle in the United States. 180 Only in extreme circumstances should the law interfere with the freedom to contract. 181 These circumstances include individuals who are incompetent, individuals who did not voluntarily enter into the contract, and individuals who were induced to enter into the contract through fraudulent means. 182 Accordingly, paternalistic doctrines of unconscionability, incapacity, coercion, and fraud are appropriate 28 limitations of the freedom to contract. 183 But, when competent adults voluntarily enter into an agreement, the law should not interfere with its terms. 184 A court cannot and should not force parties to accept terms or perform obligations created by a court and not agreed upon by the parties, but that is precisely what loss allocation entails. 185 Even if proportional loss allocation were feasible, it only addresses the remedial defects of commercial impracticability and not any of the multitude of underlying issues with its rules and application discussed throughout this article. The form and substance of the commercial impracticability doctrine first needs to be revised before the result of such a finding is addressed.
IV. PRACTICABLE COMMERCIAL IMPRACTICABILITY
The following provision is one alternative way to restructure commercial impracticability to remedy its defects through straightforward language and the use of factors.
In the event that performance under a contract becomes impracticable due to excessive and unreasonable difficulty, expense, injury, or loss, a court may excuse such performance to the extent necessary to prevent injustice. 183 See Harrison, supra note 151, at 593-94 (noting that rules "dealing with duress, fraud, misrepresentation, and capacity" are intended "to protect the parties' autonomy" and make them "less likely to enter into enforceable agreements that do not hold the promise of a shared surplus.") 184 Balt. & Ohio Sw. Ry. Co., 176 U.S. at 505-06 ("'[M]en of full age and competent understanding shall have the utmost liberty of contracting, and that their contracts, when entered into freely and voluntarily, shall be held sacred, and shall be enforced by courts of justice. Therefore you have this paramount public policy to considerthat you are not lightly to interfere with this freedom of contract.'") (quoting Sir George Jessel, an English judge influential in matters of contract law); George Backer Mgmt. Corp. v. Acme Quilting Co., 385 N.E.2d 1062, 1066 (N.Y. 1978) ("Reformation is not granted for the purpose of alleviating a hard or oppressive bargain, but rather to restate the intended terms of an agreement."). 185 Williams Trading LLC, 2013 WL 1718916, at *1; Dawson, supra note 117, at 18, 37-38.
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In making this determination, the following factors are significant:
a) The extent to which the event is outside of the control of the party seeking excuse; b) The extent to which the party seeking excuse has made reasonable efforts to minimize the difficulty, expense, injury, or loss; c) The extent to which the party seeking excuse would make a net profit or loss if performed as originally agreed upon under the contract; d) The existence of insurance, performance bond, guaranty, or other mechanism that compensates either party for all or part of the expense, injury, or loss; and e) Usage of trade, course of performance, or course of dealing.
The provision begins by stating the basic rule for permitting excuse under commercial impracticability: a court may excuse a party in the interest of fairness if performance becomes excessively and unreasonably difficult, expensive, or leads to excessive and unreasonable loss or injury. 186 While the fundamental concept of commercial impracticability remains unchanged, the provision uses more straightforward language to create clarity and, therefore, lead to consistent interpretation and application.
In particular, it eliminates the "basic assumption" requirement in order to focus the analysis on the present rather than on the past intent of the parties. 187 The provision also does not distinguish 186 See Mineral Park Land Co., 156 P. at 460 ("A thing is impossible in legal contemplation when it is not practicable; [and a] thing is impracticable when it can only be done at an excessive and unreasonable cost."); Aluminum Co. of Am., 499 F. Supp. At 70-73 (stating that impracticability focuses "distinctly on hardship" and applies in "occurrences which greatly increase the costs, difficulty, or risk of the party's performance"). 187 Rockland Indus., Inc., 991 F. 30 between buyer and seller to ensure the availability of commercial impracticability to any party meeting its requirements. 188 Moreover, it provides a simple definition of commercial impracticability that sets parameters to quiet arguments that courts can discharge at will, yet broadens what constitutes commercial impracticability beyond excessive financial burden. 189 Even though excessive expense is likely the most prevalent result of a supervening event, other detrimental results are possible, such as severe damage to business reputation, which could justify excuse from a contract under commercial impracticability. 190 The definition accepts this possibility by including "difficulty, injury, or loss."
Most notably, the provision limits excuse under commercial impracticability to circumstances in which it is necessary to prevent injustice. While stability and reliability of a contract undoubtedly are important considerations in commercial law, 191 fairness and equity are also valuable considerations. 192 Although some judges recognize that achieving fairness is an important objective, 193 the current commercial impracticability provisions incorrectly assume that these considerations are mutually exclusive. 194 The proposed provision expressly incorporates injustice into the analysis but balances these policy concerns by maintaining a narrower definition of commercial impracticability. 195 Although the provision begins fairly broad, it then sets forth relevant factors that further guide judicial decisions to create a more homogenous, predictable application. The use of factors certainly is 31 not novel in contract law; both Article 2 and the Restatements utilize factors in varying ways to provide some constraints to doctrines that require both stability and flexibility. 196 Each factor relates to either the extent to which excuse is necessary to prevent injustice or the inability to prevent or avoid the supervening event. These factors derive from commonalities among judicial opinions. The weight of each factor should vary by case, but by focusing the court on specific inquiries, commercial impracticability can develop into a more uniformly applied doctrine, which would lead to greater predictability.
The first factor courts would examine under this revision is the extent to which the party seeking excuse could have prevented the occurrence of the supervening event. This concept of "contributory fault" is found implicitly in the Official Comments to section 2-615 and expressly in case law and speaks to the fairness of allowing excuse. 197 A party cannot cause or contribute to the cause of the supervening event then expect excuse under commercial impracticability. 198 To allow otherwise incentivizes the obligor to create or contribute to a supervening event in order to avoid its obligations.
The second factor evaluates the extent to which the party seeking excuse attempted to mitigate the effects of the supervening event by utilizing alternative means of performance, provided that the contract does not prohibit those means.
Current case law unanimously supports this factor, because an alternative means of performance (or lack thereof) speaks to whether performance truly is impracticable. 199 If a reasonable alternative exists, then the obligor's 32 performance is possible and not excusable under commercial impracticability. 200 The third and fourth factors focus on the financial impact of the supervening event and the financial status of the obligor after that event. Although the proposal expands circumstances of commercial impracticability beyond financial impracticability, the reality is that a majority of cases seek excuse due to the obligor's excessive financial burden caused by a supervening event. 201 Additionally, contract law remedies typically focus on granting money damages to either give the benefit of the bargain or to place the party in the same position she was in prior to contract formation. 202 Specifically, factor three requires courts to examine the transaction affected by the supervening event as a whole. While the event may itself create a financial burden, the party seeking excuse may nonetheless make a net profit or only a small, manageable net loss.
In these circumstances, excuse due to commercial impracticability is neither necessary nor warranted. The fourth factor focuses on the extent to which the party seeking excuse is made whole or close to whole under an insurance policy, selfinsurance, or other loss-mitigating mechanism.
The last factor examines usage of trade, course of dealing, and course of performance to determine whether excuse due to commercial impracticability is appropriate. Usage of trade, 203 course of dealing, 204 and course of performance 205 are mainstays in contract 200 E.g., Am. Trading & Prod. Co., 343 F. Supp. at 95-96. 201 See supra notes 32-45 and accompanying text. 202 RESTATEMENT (SECOND) OF CONTRACTS § 344. 203 Under Article 2, "'usage of trade' is any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question." U.C.C. § 1-303(c). The Restatements similarly define usage of trade as "a usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement." RESTATEMENT (SECOND) OF CONTRACTS § 222(1). 204 The U.C.C. defines a course of dealing as "a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct." U.C.C. § 1-303(b). The Restatements define a course of dealing almost identically as "a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a and course of performance under the current commercial impracticability for these very reasons. 211
V. CONCLUSION
The current construct of commercial impracticability is unnecessarily complex and focuses on irrelevant and inappropriate inquiries such as foreseeability of the event and whether "performance . . . has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption." 212 Given the number of articles critiquing commercial impracticability or offering alternative schemes, 213 the doctrine clearly requires a comprehensive, straightforward revision that aligns with the reality of doing business in the modern, complex economy.
The objective of this article was to propose alternative language that simplifies, clarifies, and modernizes commercial impracticability to achieve the UCC's stated purpose and to create consistency and, thus, predictability. The intent is not to broaden the availability of commercial impracticability, but to clarify when it is available and to whom through straightforward language and relevant inquiries.
The proposal maintains the fundamental principles intended by the drafters but not achieved through poor language choices and illogical and inconsistent judicial decisions.
The mission, should the drafters of Article 2 and the Restatements choose to accept it, is to revise commercial impracticability utilizing clearer language and appropriate inquiries so that commercial impracticability can meet its mission to provide a fair excuse mechanism that reflects business practices in a consistent and predictable manner.
